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CAUGHT IN A BUREAUCRATIC WEB
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A file photo of an NRC centre in Assam, where people queue up to check their names on the
draft list of the NRC in Nagaon district of Assam.   | Photo Credit: Reuters

The Gauhati High Court declared Sahijuddin a foreigner on November 13, 2015. He had
appealed to the High Court against an ex-parte order of the Foreigners Tribunal in Kokrajhar
declaring him a foreigner. Mr. Sahijuddin was too poor to afford the services of a lawyer and was
not represented before the Tribunal. The High Court found this reason unconvincing and
stripped him of his citizenship without even examining the documents he possessed. Mr.
Sahijuddin is one of 1.17 lakh people who were declared foreigners by Foreigners Tribunals (as
on March 31, 2019), quasi-judicial bodies in Assam that decide questions of citizenship.

In this article, the authors discuss the problems with how appeals from Foreigners Tribunals
cases are decided by the Gauhati High Court, based on an analysis of 787 such orders and
judgments between 2010 and 2019.

Of the cases analysed, 41% of the appeals were from Morigaon, Barpeta, and Goalpara, none
of which share a border with Bangladesh. Around 35% of these appeals were from ex-parte
orders of Foreigners Tribunals i.e., without hearing the person accused of being a foreigner.

Unlike Mr. Sahijuddin, when Bhanu Biswas received a notice, he hired a lawyer and provided
him with all the necessary documentation to prove his Indian citizenship before the Foreigners
Tribunal. Mr. Biswas stopped following up with his lawyer after 2009. When the police came to
his house to take him to a detention camp in May 2011, Mr. Biswas realised he had been
declared a ‘foreigner’ through an ex-parte judgment in 2003. In a further twist, Mr. Biswas found
out that his lawyer had died sometime in the two years prior to his arrest. He was subsequently
declared a foreigner by the Gauhati High Court on September 22, 2015.

The burden of proof under the Foreigners Act, 1946 is on the person accused of being a
foreigner. If the person accused does not appear before the Tribunal, they will be declared a
foreigner without the state having to prove their case. In 99% of the appeals from ex-parte
orders of the Foreigners Tribunals, the High Court agreed with the findings of the Tribunals. All
the persons who appealed to the High Court had some form of documentation. Around 61% of
them produced electoral rolls and 39% of them produced permanent residence
certificates/certificates from the panchayat. In 66% of the cases, the Foreigners Tribunals found
the documentation unsatisfactory. In 38% of the cases, documentation was rejected because
spellings did not match and in 71% of them, the secondary evidence was deemed inadmissible.
This means that where people had produced copies of documents, these were not certified
copies or the person who had created the document could not certify its contents.

The process is particularly harsh on women. Women who do not have birth certificates and get
married before registering as voters do not have any document linking them to their parents. The
Supreme Court in Rupajan Begum vs. Union of India allowed a certificate from the gram
panchayat secretary to be submitted as a link document to prove descent from a person who
entered India before March 24, 1971. However, wherever this certificate is produced as
evidence, the gram panchayat secretary needs to testify in person. This standard of proof is
quite difficult to meet, given that gram panchayat secretaries change over time. In 99% of the
cases where such a document was produced, the person was declared a foreigner.

https://www.thehindu.com/profile/photographers/Reuters/
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Overall, in 97% of the appeals before the High Court, the person was declared a foreigner. In
15% of these cases, the High Court ordered deportation. Amongst the remaining cases, in 1%,
the Court ordered that the person be sent to a detention centre, and in 80% of the cases, the
Court did not specify what steps were to be taken. In a majority of cases, the High Court
instructed the Border Police or the Foreigners Tribunal to “do the needful.” It is not clear what
the Border Police or Foreigners Tribunals did thereafter. Although the Foreigners Act provides
for a range of non-custodial options such as restrictions on residence, the prohibition of certain
kinds of work, etc, the High Court appears to prefer detention and deportation.

The question of citizenship is nestled in a confusing tangle of documents, bureaucracy, and
legal procedures which Foreigners Tribunals and the Gauhati High Court are tasked with
resolving. In doing so, courts need to avoid an overly legalistic approach which ignores
fundamental contradictions between lived experiences of identity documentation and evidentiary
requirements.

Leah Verghese and Shruthi Naik are with DAKSH, a nonprofit based in Bengaluru. The authors
would like to thank their interns, Sahana R, Tanya Reddy, and Rasmiika Punnoose for their
assistance
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DELIMITATION PANEL FOR J&K, NORTHEASTERN
STATES SET UP

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The Law Ministry on Friday issued an order to set up a Delimitation Commission for the Union
Territory (UT) of Jammu and Kashmir and the northeastern States of Assam, Arunachal
Pradesh, Manipur and Nagaland.

The Commission will be headed by former Supreme Court judge Ranjana Prakash Desai and
will have Election Commissioner Sushil Chandra as the ex-officio member of the Commission.
Election Commissioners of the concerned States and UTs will also be members.

On February 28, President Ram Nath Kovind had cancelled an earlier order of the Union
government that had deferred the delimitation exercise in the northeastern States of Assam,
Arunachal Pradesh, Manipur and Nagaland.

The Law Ministry, while issuing the order, had said, “The President is satisfied that the
circumstances leading to the deferment cease to exist.”

A significant improvement in the security situation, reduction in insurgency and improvement in
the law and order situation in these States had made the delimitation exercise possible now, the
order said.

The exercise to readjust the division of each State and the UTs into territorial constituencies for
the purpose of elections to the Lok Sabha and to the State Legislative Assemblies on the basis
of the 2001 Census figures was last completed on November 26, 2008.

However, this exercise was postponed in Assam, Arunachal Pradesh, Manipur and Nagaland on
apprehension of threat to peace and public order.

The Delimitation Commission in India is a powerful body, whose orders have the force of law
and cannot be called in question before any court.
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HOUSE MATTERS: ON RESTORING DEMOCRATIC
MAJESTY OF PARLIAMENT
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

The government’s stubborn refusal to allow an immediate discussion on Delhi’s communal
conflagration, in February, as demanded by the Opposition, has brought Parliament to a
gridlock. The violence, that claimed more than 50 lives, took place when the Budget session was
on a 15-day recess. The altercation over a suitable timing for a discussion on the issue has
heightened the hostility between the treasury benches and the Opposition. The government took
the position that the discussion could be allowed only after the situation calms down further.
Outnumbered and denied a hearing, Congress members resorted to disruptive tactics which led
to the suspension of seven of them for the rest of the session. The punishment is perhaps too
harsh — in the puzzling parallel drawn by the party leader, Adhir Ranjan Chowdhury, like
sending a pickpocket to the gallows. Speaker Om Birla has stayed away for three days, upset
over the behaviour of MPs and also over the hurried decision in his absence to suspend the
seven. A discussion will take place this week, and an all-party committee announced on Friday
might help resolve the logjam. But a country that is facing many challenges and which requires
all hands on deck can ill-afford such disruptions and suspensions.

Elected to Parliament in 2014, Prime Minister Narendra Modi had genuflected at its gate as a
mark of respect, and termed it the temple of democracy. His government’s approach towards
the Opposition and parliamentary proceedings has not been in the best spirit of democracy,
however. The BJP has a track record of disrupting Parliament when it was in the opposition, but
in power, it has taken an unyielding approach towards demands from across the aisle. Its
unassailable Lok Sabha majority has been turned into a defence of majoritarian instincts. The
Congress has been denied the post of Leader of the Opposition on a technical ground. The
Rajya Sabha, where it has no majority of its own, has been often bypassed by arbitrarily
labelling legislation as finance bills, which constitutionally do not require its approval. Debates on
far-reaching legislation such as amendments to the constitutional status of Jammu and
Kashmir have been hurried. While the PM and Home Minister Amit Shah took charge in
persuading friendly Opposition parties on crucial RS votes, there is an evident and troubling
disinclination to engage the Opposition on matters of national importance as a regular practice.
The Parliamentary Affairs portfolio that used to be handled by a political heavyweight engaging
all parties is now reduced in stature. The Speaker’s traditional non-partisan role in ironing out
conflicts with the Opposition is also being undermined by the combative troops on the treasury
benches. The Deputy Speaker’s post, which usually goes to the main Opposition party, is
vacant. The government must make amends and restore the democratic majesty of Parliament.
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‘67% OF DONATIONS TO NATIONAL PARTIES BY
UNKNOWN SOURCES’

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

As much as 67% of donations to national parties in 2018-19 came from “unknown sources,” an
increase from 53% in the previous financial year, said a report released by the Association for
Democratic Reforms on Monday.

The ADR analysed the income tax returns and donation statements submitted to the Election
Commission by the BJP, the Congress, the Trinamool, the Communist Party of India, the
Communist Party of India (Marxist), the Nationalist Congress Party and the Bahujan Samaj
Party.

The BSP declared zero voluntary contributions, the report said.

Total income

The total income of the parties was Rs. 3,749.37 crore, of which Rs. 951.66 crore was from
known donors.

Electoral bonds accounted for 78% of the Rs. 2,512.98 crore, or 67%, income from unknown
sources.

While parties are required to give details of all donations above Rs. 20,000, donations under Rs.
20,000 and those via electoral bonds remain anonymous.

Out of the total income from unknown sources, 64% went to the BJP and 29% to the Congress.

“Since a very large percentage of the income of political parties cannot be traced to the original
donor, full details of all donors should be made available for public scrutiny under the RTI [Right
to Information Act],” the ADR said in a statement.
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FOR A UNIVERSAL STATUS OF PERSONHOOD
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A series of judgments delivered by the Gauhati High Court over the course of the last few weeks
has brought into sharp focus the utter brutality of the regime governing the Foreigners’
Tribunals in Assam. These verdicts entrench the establishment of an unreasonable burden on
people declared as deemed foreigners by seeking from them a standard of proof that is wholly
incommensurate with the consequences that befall the ultimate finding — in many cases,
consignment to detention camps and a pronouncement of a condition of statelessness. From a
reading of the judgments, the standard, as it were, is so disproportionate that it is virtually
impossible to glean what a petitioner actually has to do to succeed. Indeed, the chances of
success are so negligible that, an analysis of 787 orders and judgments of the High Court
between 2010 and 2019, by Leah Verghese and Shruthi Naik of Daksh India, shows us that in
97% of the cases, the petitioner before the court was confirmed as a foreigner.

This statistic is scarcely surprising given the list of documents deemed inadequate for the
purposes of establishing a person’s citizenship. Consider the following: electoral photo identity
cards, voters’ lists bearing petitioners’ names, land revenue receipts, certificates issued by the
local panchayat, bank passbooks, permanent account number (PAN) cards and ration cards.
Each of these has been variously rejected as proof of citizenship. What is more, according to the
court, not only must a petitioner adduce documentary evidence, whatever that might actually be,
establishing that their parents or ancestors were present on Indian soil prior to March 25, 1971
— a cut-off date distinct to Assam — but they must also independently validate those
documents by securing the testimony of their issuing authorities. For example, if a petitioner
produces a certificate of her marriage in an attempt to establish her lineage, and should that
document be accepted by the Tribunal, the petitioner will still have to lead evidence through the
authority that was responsible for dispensing the certificate. Is there, we might want to ask
ourselves, a more noxiously labyrinthine exercise than this?

The Foreigners’ Tribunals (FT), which work as quasi-judicial bodies, were originally created
through an executive order made by the Union government in 1964. Their task was to furnish
opinions on whether persons referred to them were “foreigners” or not within the meaning
ascribed to the term under the Foreigners Act, 1946. This legislation, which was enacted by the
colonial government with a view to regulating migration into India, defines a foreigner as any
person who is not a citizen of India. It also accords to the government a wide-ranging power to
control the entry, exit and movement of foreigners to and within the territory of the country.

In Assam, the FTs have played a role unique to the State’s history. Typically, the tribunals there
have seen two kinds of cases: those concerning persons against whom a reference has been
made by the border police and those whose names in the electoral roll has a “D”, or “doubtful”,
marked against them. The references made to the FTs in the State have arisen out of a
mandate contained in the 1985 Assam Accord. The agreement was a product of a student-
driven movement against, among other things, immigration into the State following the
declaration of Bangladesh’s independence on March 26, 1971. It made a number of stipulations,
including a direction to government to identify and have declared as foreigners any person who
entered Assam between January 1, 1966 and March 24, 1971—the names of the persons so
identified, the accord says, ought to be deleted from the electoral rolls. What is more, the pact
also demanded that the government identify those who came into Assam on or after March 25 of
that year and have them deleted and expelled. It was to this end that in 1997 the electoral rolls
were revised in the State and more than three lakh individuals were marked as doubtful voters.

https://www.thehindu.com/news/national/other-states/221-new-members-for-assam-foreigners-tribunals/article29181184.ece
https://www.thehindu.com/news/national/other-states/221-new-members-for-assam-foreigners-tribunals/article29181184.ece
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This revision was made without any prior and independent verification. Out of those left out,
nearly two lakh people have already been referred to the FTs.

Ordinarily, under the Indian Evidence Act of 1872, the burden of proof in any court of law lies on
the person who seeks to make a claim or assert a fact. This would mean that before the FTs, it
is the government, which avers that a person is a foreigner, on whom the burden ought to lie.
But Section 9 of the Foreigners Act reverses this burden. It places the responsibility on every
person referred to an FT by the State to establish before the Tribunal that he or she is, in fact, a
citizen of India.

In 1983, the Union government, sensing the oppressive nature of the burden placed, introduced
the Illegal Migrants (Determination by Tribunal) Act. This law, which overrode the Foreigners
Act, subtly shifted the onus to prove citizenship from the individual to the government. But, in
July 2005, the Supreme Court, in Sarbananda Sonowal vs Union of India, declared the
legislation unconstitutional. The Court found, through an almost cavalier consideration of history
and facts, that migration into Assam constituted “external aggression” against the State, and,
therefore, that the Central government had violated Article 355 of the Constitution. Given this,
the burden to establish citizenship, the Court held, ought to always rest on the individual.

It is this judgment in Sarbananda Sonowal that has since served as the fundamental premise on
which the Gauhati High Court has ruled on various petitions made against the verdicts of the
FTs. But even assuming the burden ought to lie on the individual to establish her citizenship,
these rulings could still benefit, as Madhav Khosla recently pointed out, by the outlining of a
sensible test on what degree or level of proof ought to be sufficient to discharge the burden.
However, by holding, for example, that persons suspected of being foreigners ought to not only
provide documentary evidence but also have those documents attested by the authority that
issued them, the Court has foisted on the petitioners a standard that is virtually impossible to
meet.

Perhaps, the solution lies, as Gautam Bhatia has written, in an approach taken by the African
Court on Human and Peoples’ Rights. That is that the burden to establish citizenship might well
lie on the individual, as the Foreigners Act stipulates, but once he or she has produced a basic
set of documents that, on the face of things, make out a plausible claim, the onus ought to then
shift to the State to rebut the evidence provided. Ultimately, as the Gauhati High Court has itself
held, individuals are not expected to establish “beyond reasonable doubt” that they are citizens
of India. What is expected of them is to show on a balance of probabilities that they are not
foreigners. In such circumstances, the rational answer would be to allow the onus to shift to the
State once the individual has met a basic threshold of proof.

This approach is, no doubt, far from perfect. In a country like ours, where the weakest and
poorest among us are often denied access to basic goods, requiring individuals to produce
documents to establish citizenship can by itself represent an onerous demand. We often see
rights as universal, but as political philosopher Hannah Arendt pointed out in The Origins of
Totalitarianism, to truly possess rights, individuals often need to belong to a political community.
In other words, “the right to have rights” is seen as contingent on citizenship. In instilling a
regime where a presumption against citizenship operates, the Foreigners Act denies to the
weakest among us this right to have rights. It treats them as less equal beings. To reverse this
damage, we must do as Seyla Benhabib has suggested. We must recognise a universal status
of personhood of every human being independent of their nationality.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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‘FORCIBLE DISPOSSESSION OF A PERSON’S
PROPERTY IS A HUMAN RIGHTS VIOLATION’
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The Supreme Court has reiterated that forcible dispossession of a person of his private property
without due process of law is a violation of human rights.

In a recent judgment by a Bench led by Justice S.K. Kaul, the court stressed that right to
property is both a human right and a constitutional right — the latter under Article 300A of the
Constitution.

“It is accepted in every jurisprudence and by different political thinkers that some amount of
property right is an indispensable safeguard against tyranny and economic oppression of the
government... Property itself is the seed bed which must be conserved if other constitutional
values are to flourish,” the judgment quoted a precedent.

The verdict came on the acquisition of a few acres in Sikkim by the State’s Agriculture
department in 1980 for building the Progeny Orchard Regional Centre. The land was recorded in
two names — 1.29 acres in the name of the Maharaja of Sikkim and 7.07 acres in the name of
Man Bahadur Basnett, who was the father of the original appellant in this case. The judgment
found that “in this case, the appellant could not have been forcibly dispossessed of her property
without any legal sanction...”

The court gave the State three months’ time from the date of the judgment for it to “make up
their mind as to what they want to do”. “Would they still like to retain the land by issuing a proper
notification, or would they like to surrender possession of the land. In either eventuality, the
question of payment for use and occupation would still arise, which will have to be determined in
accordance with law,” the judgment said.
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FOR A LEVEL PLAYING FIELD: THE HINDU EDITORIAL
ON ELECTION REFORMS

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Even as electoral democracy has taken strong root in India, there is no gainsaying the fact that
some unhealthy patterns have emerged. While voter electoral participation has remained robust,
with the poor voting in large numbers, candidates and winners in Assembly and Lok Sabha polls
have largely been from affluent sections — some even with several criminal cases against them.
With elections becoming expensive, most parties have sought to field richer candidates
irrespective of their merit in representing public interest. Current campaign finance regulations
by the Election Commission of India that seek transparency on expenses by party and
candidate, and prescribe limits on a candidate’s expenditure, have not been sufficient
deterrents. Poll results have tended to be a function of either party or leader preference by the
voter rather than a statement on the capability of the candidate. In many cases, capable
candidates stand no chance against the money power of more affluent candidates. News that
the ECI is considering tightening ways to cap the expenditure of parties is therefore quite
welcome, as it should provide a more level playing field. But even this can be meaningful only if
there is more transparency in campaign finance which suggests that the electoral bonds system,
as it is in place now, is untenable. The ECI has also suggested bringing social media and print
media under the “silent period” ambit after campaigning ends. Regulating social media will be
difficult and it remains to be seen how the ECI will implement this.

Read | Election Commission of India unveils roadmap for revamp

The ECI’s plans to introduce new “safe and secure” voting methods, however, need thorough
scrutiny. The use now of the EVM as a standalone, one-time programmable chip-based system,
along with administrative safeguards renders it a safe mechanism that is not vulnerable to
hacking. Any other “online” form of voting that is based on networked systems should be
avoided. The idea of an Aadhaar-linked remote voting system that is sought to be built as a
prototype could be problematic considering how the unique identity card has excluded genuine
beneficiaries when used in welfare schemes, not to mention the inherent vulnerabilities in its
recognition mechanisms. Two key measures are missing from the recommendations — the
need for more teeth for the ECI in its fight against “vote buying” and hate speech. Increasingly,
parties have resorted to bribing voters in the form of money and other commodities in return for
votes, and while the ECI has tried to warn outfits or in some cases postponed polls, these have
not deterred them. In times when hate speech is used during elections, the ECI has only
managed to rap the offending candidates or party spokespersons on the knuckles but stricter
norms including disqualification of the candidate would be needed for true deterrence.
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DOMINION OVER TERRITORY: THE HINDU EDITORIAL
ON ROLE OF LIEUTENANT GOVERNORS AND
ELECTED GOVERNMENTS

Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister
and State COM

The verdict by a Division Bench of the Madras High Court on the respective roles of the elected
regime in Puducherry and the Administrator appointed by the President underscores both the
inherent potential for conflict in the governance scheme for Union Territories and the manner in
which it can be resolved. The Bench has done well to say that its role is not to lay down who has
residual control — whether it is the Council of Ministers or the Administrator — but to stress the
existing legal framework under which their powers are defined. The Bench has set aside a single
judge’s 2019 order that the Lieutenant-Governor should not interfere in the day-to-day
administration of Puducherry. To this extent, it is a shot in the arm for L-G Kiran Bedi, but it also
contains a note of caution against the Centre going beyond its constitutional limitations. An
interesting facet of the case is that both last year’s judgment by Justice R. Mahadevan, and the
one overruling it by a Bench comprising Chief Justice A.P. Sahi and Justice Subramonium
Prasad, rely on the exposition of the law by the Supreme Court in relation to the National Capital
Territory of Delhi. The apex court had emphasised on the need for constitutional morality and
constitutional trust among high dignitaries, implying that Lt. Governors and Chief Ministers must
work in unison as far as possible. In the event of an unresolved difference of opinion, the L-G
should refer it to the President for a decision.

The main ground on which the single judge’s verdict has been set aside is that it was based on
an inappropriate parallel sought to be drawn between a ‘Union Territory’ and a ‘State’. If the
matter goes on appeal to the Supreme Court, it may be worth examining whether the single
judge relied solely on this parallel. Much of his verdict drew upon the spirit of the Supreme
Court’s views on the conflict between the Chief Minister and L-G of Delhi. Whether the
precedent on the limits of the Delhi L-G’s powers would apply to the Puducherry Administrator
was a question that was raised even then. After all, it is acknowledged that the status of NCT is
sui generis. However, the elements of conflict and discord are common to Union Territories with
elected legislatures. Hence, the principle that constitutional functionaries should avoid daily
clashes, with the Centre using its primacy to resolve disputes, does commend itself. In that
sense, the single judge was not wrong in holding that the Administrator is bound by the “aid and
advice” clause, and that the power to refer any matter to the President should not mean “every
matter”. The main issue remains whether the notion of representative government should get
greater credence even in a territory designated as belonging to the Union.
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REFORMING POWER TO SERVE PEOPLE
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

“In Madhya Pradesh, the ruling Congress is battling defections.“ Jyotiraditya Scindia, who
moved from the Congress to the BJP, in Bhopal with BJP leaders.>PT  

Recent events yet again highlight the need for electoral reforms. The campaign for the Delhi
Assembly elections was filled with hate speeches. In Madhya Pradesh, the ruling Congress is
battling defections. Last year, in November, in Maharashtra, Devendra Fadnavis took oath as
Chief Minister early morning one day only to be replaced within days by Uddhav Thackeray from
the Opposition alliance, which consists of parties that are ideologically mismatched. And before
that, in Karnataka, defections from the Janata Dal (Secular)-Congress coalition to the BJP
brought the government down.

First we need to understand why this is happening. The answer is simple: the primary goal of
political parties is to capture power, and they use all the means at their disposal to obtain power.
Power brings money, privileges, and control of the treasury. The total budgeted expenditure of
the Central government for 2019-20 is 27.86 lakh crore. So, the stakes are high.

Political parties in power are supposed to deliver good governance and serve the public, but
usually power becomes an end in itself. The fact that more and more freebies are being
provided nowadays clearly shows that public funds are being used by those in power to lure
voters, and are not necessarily being used for public service.

Let us look at a few important ways in which the power game is played out in India. In Delhi,
hate speeches delivered by a few members of a political party did not help that party come to
power. But that is not the issue — in another State, in another election, this tactic may work.

There are two factors that strengthen the growing deterioration in the quality of campaigns. One
is the rapidly increasing criminalisation of politics. In 2019, the Lok Sabha had 43% MPs with a
criminal record, up from about 23% in 2004. Political parties that give tickets to such candidates
are directly responsible for this. The other factor is the widespread use of social media to spread
fake news during an election campaign. Most of what is online consists of abuse of rivals and
vilification of Opposition parties.

Money also fuels much of what we see today. It was money that was responsible for the
defections in Karnataka in 2019, and in Madhya Pradesh recently. The practice of whisking
away MLAs to distant resorts to prevent them from being lured away by the Opposition is unique
to India. Who is elected or which party wins does not seem to matter any longer. In this game,
those with money and the ability to engineer defections can always come to power.

Two factors contribute to this open use of money to topple governments. One is the total lack of
transparency in the funding of political parties. Electoral bonds have made it even more difficult
to trace the source of funds of political parties. The second is that political parties in power have
complete hold over law and order. A corporate scamster is arrested when the money trail is
discovered, but no effort is taken to trace the money trail during massive defections.

Good governance needs democracy. But today, hardly any political party in India is internally
democratic. They are fully controlled by a small ruling clique. Finances are raised and used in a
completely opaque way. The situation is ripe for a small group of enterprising persons to raise
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funds and capture power and then exercise it without accountability. The use of muscle and
money power makes re-elections possible. Parties that try to win power based on a track record
of good governance show mixed results.

So, we have the root cause of the problem: the goal of political power without adequate
transparency and accountability. Before we come to the remedies, we need to understand the
consequences of the system we have today. All governments, whether Central or State, are in
financial difficulty. More than 25% of the Central Budget is spent on paying interest on money
borrowed by the government. Then there is deficit financing. The Central government has made
efforts to bring it down, but has not been able to meet its targets. India’s fiscal deficit is among
the highest in the developing world, with the IMF estimating it to be 7.5% of the GDP in 2019.
State government finances are worse: a substantial amount is spent on salaries and pensions.
Then we have the huge problem in the financial sector with banks, non-banking financial
companies and ILFS going almost into liquidation. That means that a lot of the public’s money is
either gone or is under great risk. Is there a link between the use of election funds and non-
performing assets in banks? Other manifestations of these problems are an increasing number
of government scams; corruption; growing fear and insecurity; average or poor governance,
including public services provided by the government; and rising unemployment. How can we
really expect good services for the taxes we pay if 43% of MPs have criminal cases against
them?

India needs a system that throws up parties and politicians whose primary goal is public service,
not power. Mahatma Gandhi suggested a way: “Democracy is an impossible thing until power is
shared by all... Even ... a labourer, who makes it possible for you to earn your living, will have
his share in self-government.”

That goal of having enlightened politicians who feel answerable to the people is perhaps distant.
For now, we need democratic, accountable and transparent political parties. We need to check
the use of muscle and money power. Politicians in the ruling party are rarely, if ever, arrested,
and old cases against them are even withdrawn. Sometimes no action is taken against those
making hate speeches. Only rival politicians are targeted. This shows that the police follows the
orders of their political masters. Therefore, police reforms are required. As a quick fix for misuse
of money power and engineered defections, a forensic audit by an independent agency should
be mandatory when MLAs defect to other parties. As the famous Watergate dictum goes, we
need to “follow the money”. That alone can restore public confidence in democracy.

Above all, we need political party reforms that make parties transparent, accountable and
democratic. But we are in a logjam: those who can reform the system do not want to. Voters are
no doubt getting educated rapidly, but they are not in a position to bring about inner change in
the electoral and political system merely through voting. Some kind of citizen action to raise
awareness may be required. Otherwise things will have to get worse before they get better.

Trilochan Sastry is founder and trustee of the Association for Democratic Reforms and
Professor, IIM Bangalore
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COMPETITIVE IMPROPRIETY: THE HINDU EDITORIAL
ON RANJAN GOGOI’S RAJYA SABHA NOMINATION

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The President’s nomination of former Chief Justice of India, Ranjan Gogoi, as a Rajya Sabha
member so soon after his retirement will be seen as a crass example of a regime rewarding a
member of the judiciary for meeting its expectations during his tenure. It will be futile to argue
that it is a well-deserved recognition for an eminent jurist. The gap of four months between his
retirement and nomination, and the fact that a series of decisions in his court were in seeming
conformity with the present government’s expectations militate against such a justification. The
second argument, that there have been instances of retired Chief Justices being nominated to
the Upper House or appointed Governors, does not cut ice either, as it is nothing more than a
dubious claim to the same level of impropriety. In fact, references to the late CJI Ranganath
Mishra and Justice Baharul Islam as valid precedents reflect quite poorly on the executive, and
amount to competitive impropriety. There continues to be a perception that these were lapses in
propriety. Justice Mishra’s commission of inquiry absolved the Congress from any organisational
responsibility for the 1984 anti-Sikh riots. Justice Islam exonerated a Congress Chief Minister of
wrong-doing in a financial scandal in Bihar. The party had helped Justice Islam move both ways
between Parliament and the judiciary. He quit the Upper House in 1972 to take office as a High
Court judge. In 1983, he quit as a Supreme Court judge to contest an election.

Mr. Gogoi’s appointment cannot be seen, as he has sought to project, as a way of ensuring
cohesion between the judiciary and the legislature. He no longer represents the judiciary, and
his contribution will be limited to the expertise and knowledge he can bring to debates in
Parliament. Any attempt to create ‘cohesion’ between the two wings would necessarily encroach
on the judiciary’s role as a restraining force on the executive and legislature. He should have
rejected the offer, considering not only the nature of the judgments that Benches headed by him
had delivered in the Ayodhya dispute and Rafale investigation, and the administrative decisions
he had made in prioritising some cases above matters such as the validity of electoral bonds
and Kashmir’s altered status. These will be coloured, in retrospect. Also, he ought to have
followed the example of his former colleagues who had declared that they would not accept any
post-retirement work from the government. And one cannot forget that his tenure was clouded
by an employee’s complaint of sexual harassment, which acquired greater credibility after she
was reinstated following his exoneration by a committee of judges. As for the government,
making such an offer to a just-retired CJI is not mere brazenness. It indicates an alarming
intention to undermine judicial authority so that the elected executive is seen as all-powerful.
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AN SC VERDICT VIOLATIVE OF MINORITY RIGHTS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Children at a madrasa in Agartala in 2018.  

Protection of minorities is the hallmark of a civilisation. Lord Acton added another dimension to
this when he said: “The most certain test by which we judge whether a country is really free is
the amount of security enjoyed by minorities.” The minorities in general, and Muslims in
particular, accepted the pledge of Sardar Vallabhbhai Patel that “our mission is to satisfy every
interest and safeguard the interests of all the minorities to their satisfaction”. Accordingly, special
safeguards were guaranteed to the minorities and incorporated under Article 30 with a view to
instil in them a sense of confidence and security. However, due to recent developments in Delhi
and elsewhere, this confidence stands eroded even though, in the Kesavananda Bharati case
(1973), minority rights were held to be the part of basic structure of the Constitution.

In the last one year, a new trend has emerged in the Supreme Court. Smaller benches now do
not hesitate to overrule larger benches’ decisions. Increasingly, judicial discipline is losing its
charm. In the latest judgment on minority rights, a two-judge bench of Justice U.U. Lalit and
Justice Arun Mishra upheld the West Bengal Board of Madrasah Education Act, 1994, and the
West Bengal Madrasah Service Commission Act, 2008, both of which take away the autonomy
of madrasas in the State. The appointment of teachers in these theological institutions shall now
be made by a board nominated by the government.

What is the importance of minority rights? Why is the judgment per incuriam, i.e. contrary to
law?

As per Section 10 of the West Bengal Madrasah Service Commission Act, 2008, all
appointments of teachers to the religious schools are to be recommended by the commission
and the management committee shall be bound by such recommendations. Section 11 says that
anyone appointed in contravention of this Act shall not be considered a teacher and such an
appointment shall be invalid. Section 12 empowers the government to deny grants to the
schools that refuse to make appointments in accordance with such recommendations. Further,
government recognition and affiliation of such schools can be withdrawn.

A single judge of Calcutta High Court in March 2014 struck down the above provisions as
violative of Article 30 that guarantees religious and linguistic minorities the right to establish and
administer educational institutions of their choice. In December 2015, a Division Bench of the
High Court upheld that decision.

Interestingly, the latest judgment notes that in Chandana Das (2019), a three-judge bench gave
the Sikh minority institutions of West Bengal the right to appoint teachers. In less than four
months, a right given to Sikh minority institutions by the apex court has been denied to Muslim
minority religious institutions.

Framers of the Constitution in their wisdom did not include any restrictions under Article 30
(unlike in the case of other fundamental rights). Hence, the Article 30 right is absolute though
minority institutions are very much subject to health, sanitary and municipal regulations.

The expression ‘administer’ in Article 30 has been interpreted by the larger benches of the court
such as those of judges in Ahmedabad St. Xaviers College (1974) and 11 judges in T.M.A. Pai
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Foundation (2003). The apex court has been consistent in holding that the term includes rights
of minority institutions to select their governing bodies, teachers and staff and exercise
disciplinary control over them and a right to fix reasonable fees and admit students in a fair and
transparent manner.

In Rev. Sidharjbhai (1963), a six-judge bench of the Supreme Court observed that every
government regulation in respect of a minority institution shall be valid only when it satisfies the
dual test, i.e., it is regulative and not destructive of the organisation’s minority character and it
makes the minority institution an effective vehicle of minority education.

Justice Lalit, who authored the latest judgment, did refer to the Kerala Education Bill case (1957)
of the Supreme Court but he overlooked the fact that a seven-judge bench headed by Chief
Justice S.R. Das had held that “the dominant word in Article 30 is ‘choice’ and the content of the
right under that Article is as wide as the choice of a particular minority community will make it.”
Every minority community can thus make a choice in respect of its relationship with the
government, the courses taught and the day today administration, including the right to select its
teachers. The government, under reasonable restrictions, can certainly prescribe the minimum
qualifications. Thus UGC regulations prescribing qualifications and experience are very much
applicable. But the government cannot impose its own selection of teachers on the minority
institutions.

Justice Lalit himself noted several judgments on the right to choose teachers such as Rev.
Father W. Proost (1969), where a five-judge bench had struck down Section 48-A of Bihar State
Universities Act, 1960 that had provided that no appointment, dismissal or reduction in the rank
of any teacher could be made by any governing body of a minority institution without the
recommendation of University Service Commission. Similarly, in Very Rev. Mother Provincial
(1969), appointment of a principal was held to be a component of a minority group’s right to
administer the institution.

 

In Ahmedabad St. Xaviers (1974), Section 33A(1) (b) of Gujarat University Act, 1949 that
required that a nominee of the affiliating university must be part of the selection committee of
principal and teachers was also struck down. A nine-judge bench of the Supreme Court explicitly
held that minority institutions have the right to choose their teachers. In T.M.A. Pai (2003), an
11-judge bench reiterated that the management of minority institutions should have freedom in
day-to-day affairs of the institutions, for example, in appointment of teaching and non-teaching
staff and administrative control. However, minimum qualifications, experience and other
conditions may be fixed by the government.

Justice Lalit overlooked the striking down of provisions where State governments had tried to
take over or interfere with the selection of teachers and based his judgment on the broad and
general observations in the earlier verdicts where the court had said government regulations are
permissible. It would have been much better if the learned judge had relied on Bihar State
Madrasa Education Board (1990), which he did cite, and where the court had observed that
“under the guise of regulating educational standards to secure efficiency in institution, the state
is not entitled to frame rules or regulations compelling the management to surrender its right to
administration”.

The Chief Justice of India has now referred this judgment to a larger bench and one hopes that
the apex court will restore the confidence of the minorities.

Faizan Mustafa is an expert on constitutional law. Views are personal
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NOT AN UNFETTERED RIGHT
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

U.N. High Commissioner for Human Rights, Michelle Bachelet, attends the opening of 42nd
session of the Human Rights Council at the European headquarters of the United Nations in
Geneva, Switzerland, Monday, Sept. 9, 2019.   | Photo Credit: AP

The UN High Commissioner for Human Rights, Michelle Bachelet,filed an application seeking to
intervene as amicus curiae in the pending litigation in the Supreme Court against the Citizenship
(Amendment) Act, 2019. That the case has attracted the attention of the international human
rights agency is a matter of concern for the Indian government. On the other hand, the
intervention may enable the Supreme Court to read in public international law principles in
determining the constitutionality of CAA. Ultimately, this would assist in laying down the law on
concepts of sovereignty in addition to determining the obligations of a nation-state to the
international community at large.

The application is based on the belief that the High Commissioner’s intervention will provide the
Court “with an overview of the international human rights norms and standards with respect to
the state’s obligations to provide international protection to persons at risk of persecution in their
countries of origin”. This application stands out for a number of reasons. First, this is a voluntary
application rather than at the invitation of the Supreme Court. Second, she accepts that India is
a state party and signatory to various international conventions including the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and
Culture Rights which contain important non-discrimination clauses, including on the ground of
religion. India is obliged, under international law, to ensure that migrants in its territory or under
its jurisdiction receive equal and non-discriminatory treatment regardless of their legal status or
the documentations they possess.

In response, the External Affairs Ministry argued that “no foreign party has any locus standi on
issues pertaining to India’s sovereignty”. The High Commissioner has filed similar amicus curiae
briefs on issues of pubic importance before a range of international and national judicial fora.
However, this intervention, if permitted, would serve as a precedent for a number of future
applications. It would also provide an opportunity for the Supreme Court to lay down the law on
whether such applications interfere with national sovereignty.

International Court of Justice judge James Crawford defines sovereignty as, among other things,
the “capacity to exercise, to the exclusion of other states, state functions on or related to that
territory, and includes the capacity to make binding commitments under international law” and
states that “such sovereignty is exercisable by the governmental institutions established within
the state”. The Preamble to the Constitution lays out the position, wherein the people of India
have resolved to constitute Indian Republic into a sovereign and not just any one authority. As
such, the courts (judiciary), the government (executive) and elected legislatures (legislature) are
equally sovereign authorities. No one can claim exclusivity over sovereignty. Furthermore,
Article 51 (c) of the Constitution directs the state to “foster respect for international law”.

According to the International Commission on Intervention and State Sovereignty, “national
political authorities are responsible to the citizens internally and to the international community
through the UN”. Therefore, it is trite to say that an authority’s right to sovereignty is not
unfettered. It is subject to constraints including the responsibility to protect its citizenry and the
larger international community. Furthermore, Article 14 extends the right to equality to all

https://www.thehindu.com/profile/photographers/AP/
https://www.thehindu.com/news/national/un-rights-body-to-move-supreme-court-on-citizenship-amendment-act/article30970693.ece
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persons, which is wider than the definition of citizens. Even illegal immigrants shall,
consequently, be treated by the government in a manner that ensures equal protection of Indian
laws. It is hoped that the Supreme Court will conclude that the intervention is necessary as the
Court would benefit from the High Commissioner’s expertise in public international law
principles.

Manuraj Shunmugasundaram is an advocate (Madras High Court) and DMK spokesperson &
Muthupandi Ganesan is Barrister-at-Law, U.K.
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